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››› OUT WITH THE OLD AND IN WITH THE NEW... 

The current data protection regime, set out in the Data Protection Act 1998 (DPA)  
is now almost twenty years old.  The DPA sets out eight principles of data protection 
including that personal data must be processed lawfully, fairly and for the purposes 
for which it was given.  

However technological advances have fundamentally changed how individuals and 
organisations interact with each other – the General Data Protection Regulation 
(GDPR) is a response to those changes. 

The GDPR will come into effect across the whole of the EU on  
25 May 2018.  It will apply in the UK as Brexit happens. Post-Brexit 
the GDPR will continue to apply to any organisation based outside 
the EU but that provides services within the EU. The government also 
plans to introduce a new Data Protection Bill to apply within the UK 
post-Brexit.  However we have little information on those plans at 
the moment and so this article will concentrate on the GDPR.

There are no exemptions for any industry and so recruiters will have 
to take steps to comply with the GDPR.  Businesses that already do 
data protection well will be in a good starting position, those who do 
not, may have substantial work to do in the coming months.  In this 
article we will look at how the GDPR will change data protection, 
explain what recruiters need to do to get ready for the GDPR  
and explain how the REC can help. ›››

https://www.rec.uk.com/legal-resources/legal-guide/data-protection%23112179
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››› PERSONAL DATA 

To recap, personal data is any data which relates to or identifies a living 
person (so it doesn’t apply to commercial organisations though it does 
apply to persons working in those organisations).  The GDPR will expand 
the definition of personal data to include location data and biometric 
data. Sensitive personal data relates to an individual’s race, health, sexual 
orientation, religious and political views, trade union membership and 
criminal records and this must be given a higher level of protection.   
A data subject is the person to whom the personal data relates.   

››› NEW RIGHTS FOR INDIVIDUALS 

One of the key drivers of the GDPR is to enhance individual data protection 
rights. These include:  

Express consent – the basic principle is that individuals will have to give  
express consent so that their data can be processed.  Express consent is  
consent that is actively and freely given.  However “legitimate interests”  
is an alternative to consent though it must be used only where appropriate.  
So for recruiters, legitimate interest could be used to provide work-finding  
services generally but express consent would be required to transfer  
personal data to another party such as an umbrella company. 

Withdraw consent – individuals will have the right to withdraw consent 
at any time.  It should be as easy to withdraw consent as to give it and  
organisations will have to tell individuals that they have this right. 

Rectification – individuals will also have the right to request that any  
incorrect personal data is corrected by the organisation holding it. They will 
also have to tell any other parties to whom they have transferred the data  
that the data has been rectified.

Erasure – this is also known as the ‘right to be forgotten’. Individuals will  
have the right to request that their personal data is removed and again,  
organisations will also have to tell any other parties to whom they have  
transferred the data that the data has been erased.  However this isn’t an  
absolute right and so must be balanced against other requirements to keep 
records such as payroll, working time records or safeguarding records.

Data portability – this is an interesting right in that it allows an individual 
to bring their personal data with them from one data controller to  
another. It must be given to them in a ‘structured, commonly used and  
machine-readable format’.  REC members have asked questions about the  
portability of safeguarding records and training certificates and we will  
advise on this shortly. ›››

INDIVIDUALS WILL 
HAVE TO GIVE 
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SO THAT THEIR 
DATA CAN BE 
PROCESSED



www.rec .uk .com3     Re c r u i t m e n t  &  E m p l oy m e n t  Co n f e d e r a t i o n

››› NEW OBLIGATIONS ON ORGANISATIONS 

Consent – as above, the basic principle will be that 
organisations will need express consent to be able 
to process data.  They will no longer be able to rely 
on pre-ticked or opt-out boxes. However as also 
mentioned above, organisations may also be able to rely 
on ‘legitimate interests’ to process data.  This will be 
helpful to recruiters including, in particular, those who 
work in the executive search sector who rely on personal 
recommendations and conduct a lot of research 
before approaching an individual for a particular role 
– they don’t obtain consent before first approaching a
prospective candidate. However consent is also an issue
for other recruiters, e.g. when using jobs boards.  Can
they imply consent when someone uploads their CV
to a jobs board?  Quite possibly, until such time as the
individual tells them not to get in touch again.  We will
give more detail on this in the coming months.

Appointing a data protection officer – some 
organisations will have to appoint a data protection 
officer (DPO) because of the nature and volume of 
personal data that they collect, e.g. significant amounts 
of sensitive personal data or because they are a public 
authority. However, other organisations can choose  
to appoint a DPO.  The DPO must have sufficient 
authority and resources to be able to do their job 
properly. Importantly, the DPO will not be personally 
liable if the company breaches the GDPR, liability 
remains with the organisation.  Even if a recruitment 
business chooses not to formally appoint a DPO, 
somebody should be responsible for managing data 
protection within the organisation.

Subject access requests - under the DPA individuals 
have the right to make a subject access request (SAR) 
to find out what data an organisation holds on them. 
Organisations can currently charge up to £10 per SAR 
and must respond within 40 days.  However under the 
GDPR, organisations will no longer be able to charge for 
a SAR except where the individual makes repeated or 
unfounded SARs. They will also have to respond within 
one month, though this can be extended to 2 months 
where the request is particularly complex.  

Automated decision making – individuals should not 
be subject to automated decision-making.  The REC was 
concerned that this could cover recruiters applying filtering 
processes to source suitable candidates for their roles.  
However the ICO have confirmed to the REC that as such 
filtering requires human input, it is not an automatic 
process and so will not be subject to these requirements. 

Liability for data breaches – this is a key point.  
Recruitment supply chains have become longer and  
more complex and recruiters frequently transfer data  
to other parties.  However they will need to be sure that 
any party to whom they transfer data also complies 
with the GDPR. Where an individual suffers damage as a 
result of a transfer of their data any of the organisations 
that transferred the data or received it may be liable for 
the breach. So, for example, a recruiter that plans to use 
payroll intermediaries such as umbrella companies will 
have to have express consent which is freely given, in  
order to transfer data to those organisations. Consent 
which is hidden in terms and conditions will be neither 
express nor freely given.    

Accountability principle – organisations will have to  
be able to show that they comply with the GDPR. It will 
be important that they have appropriate processes in 
place to inform individuals of their rights, manage requests 
to withdraw consent, or rectify or delete data when 
requested.  They will also have to report data breaches 
within 72 hours of becoming aware of the breach. 

Sanctions for non-compliance – the GDPR allows 
members states to apply appropriate administrative fines 
for lesser breaches.  However fines of up to 20 million 
Euros or 4% of annual worldwide turnover (whichever  
is the highest) will apply to the most serious breaches.   
So it will pay to get it right. ›››
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››› STEPS RECRUITERS SHOULD TAKE TO PREPARE FOR GDPR  

1. Take it seriously at the highest level.  Appoint a working group,
including probably a DPO.

2. Do an information audit to establish what personal data is collected
including where, when and how, who has access to it, how the
organisation manages the data (including transfers to third parties such
as umbrella companies, CIS intermediaries or others), and how they
store and ultimately delete data. ICO have an audit tool to start with.

3. Take appropriate advice. Check claims of accreditation – there are lots
of ‘training’ available but it varies in quality and relevance.

4. Review privacy notices – remember no ‘opt-out’ boxes – consent must
be express with some form of affirmative action so use ‘opt-in’ boxes
for online activity.  Please note that if express consent has already
been obtained, you can rely on that. Consent must be freely given.
There is also need to advise individuals of the right to withdraw
consent and the right of ‘erasure’, i.e. right to be forgotten.

5. Speak to CRM and software providers to find out what they are
doing and how they can assist you.

6. Train staff on changes and regularly check they are doing
what they should (and not what they shouldn’t),
e.g. no transferring data to personal devices or third
parties without express consent.

››› REGISTRATION WITH ICO  

Organisations must continue to register with the ICO. This is done on an 
annual basis and currently costs £35 per year (you do not need to use third 
parties to do this for you so beware of letters from organisations saying they 
can do this for you at an inflated price).  

››› HOW REC CAN HELP:

• We	have	already	produced	a GDPR factsheet and FAQs.

• We	have	set	up	a	Data	Protection	Working	party	which	submitted	detailed
questions to the ICO and met with them on 23 June so that we can develop
guidance that is specific for the recruitment sector.

• We	are	planning	regional	GDPR	seminars	to	start	in	the	autumn
(exact dates and places still to be confirmed).

TRAIN STAFF ON CHANGES 
AND REGULARLY CHECK THEY 

ARE DOING WHAT THEY SHOULD 
E.G. NO TRANSFERRING DATA  

TO PERSONAL DEVICES OR 
THIRD PARTIES WITHOUT  

EXPRESS CONSENT.

https://ico.org.uk/for-organisations/resources-and-support/audits
https://ico.org.uk/for-organisations/register/
https://www.rec.uk.com/legal-resources/legal-guide/gdpr


ASH O’KEEFFE,  LEGAL ADVISER, REC, BRINGS YOU  
A SAMPLE OF QUESTIONS POSED TO THE LEGAL HELPLINE
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FAQs

I have an employee who has been off work with an illness related to her pregnancy. Her baby  
is due in two months’ time.  Am I able to compel her to take her maternity leave earlier than  
the date she has notified me as to the date she intends to start her ordinary maternity leave?

Although it is possible for your employee to give notice for her ordinary maternity 
leave to start any time from 11 weeks before her baby is due, in certain circumstances 
maternity leave will start automatically. Under the Maternity and Adoption Leave 
Regulations 1999, an employee’s ordinary maternity leave commences on the earliest 
of either:

• the	date	the	employee	has	notified	your	employer	as	to	the	date	that	she	intends
her ordinary maternity leave to start – again, this can be any time from 11 weeks
before her baby is due

• the	day	which	follows	the	first	date,	after	the	beginning	of	the	fourth	week	before
the expected week of childbirth, on which she is absent from work wholly or partly
because of pregnancy

• the	day	which	follows	the	day	on	which	childbirth	occurs	–	where	childbirth	means
the birth of a living child at any time or a stillborn child after 24 weeks of pregnancy

If the employee is absent from work due to pregnancy-related sickness in the four-week period (starting with a Sunday) 
before the start of the expected week of childbirth, then her maternity leave will start automatically on the following day.

Please note that had your employee been off sick for reasons not related to her pregnancy, then she would be able  
to continue to take sick leave up to the date that she has notified you as being the date that she intended to start her 
maternity leave or the day which follows the day on which childbirth occurs.

IT IS POSSIBLE FOR 
YOUR EMPLOYEE 
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We are using the REC’s model terms of business with one of our clients for the supply of  
agency workers. In the terms we have stated that the period of extended hire is 14 weeks.  
So far the workers have been in the assignment for 12 weeks. The client is now keen on taking  
on the worker’s directly. However, the client believes that they will be able to take on the workers 
free of further charges in two weeks’ time. Is this correct or are we able to charge a transfer fee?

You will need to assess what entitlement your employment business has to a transfer fee. 
Where your workers have not opted out of the Conduct of Employment Agencies and 
Employment Business Regulations 2003 (‘the Conduct Regulations’), it will be the case 
that any transfer fee clause in your terms will need to comply with Regulation 10 of the 
Conduct Regulations.

Regulation 10 of the Conduct Regulations provides that in order for an employment 
business to charge a transfer fee the following conditions must be satisfied:

1. There must be an express provision in the contract with the client which allows you
to charge them a transfer fee. Such a clause would explain how and when a transfer
fee situation would apply as well as a means of calculating such a fee.

2. There must be the option in the contract for the client to opt for an extended
period of hire instead of paying a transfer fee. Depending on your contractual terms,
your client may have to give you notice of the decision to extend the period of hire.
No transfer fee can be charged to your client unless the client has the option to be
supplied with the worker for the extended period of hire.

3. The transfer of the worker must take place within the statutory ‘relevant period’
which is defined as either 14 weeks from the beginning of the first assignment, or
8 weeks from the end of the last assignment, whichever period is one which ends
later in time. If there is a break of more than 42 days between assignments then
this will break the continuity for the purpose of calculating the start of the 14 week
period and the later assignment will be taken as the first assignment.

Provided your transfer fee complies with Regulation 10 of the Conduct Regulations,  
then you will be able to charge a transfer fee (provided such a transfer happens within  
the relevant period) or the client can opt for the extended period of hire. It appears that 
your client wishes to opt for the extended period of hire instead of wanting to pay  
a transfer fee. 

If you have set out in your terms how your client needs to alert you that they wish to opt 
for the extended period of hire (such as giving you notice in writing of the intention of 
opting for the extended period of hire), and they have not done this, then they will not be 
able to take your workers free of any further charges in two weeks’ time just because you 
have already supplied them for 12 weeks – this is because the duration of the assignment 
is not the same as the extended period of hire. Furthermore, should your client take the 
workers on in two weeks’ time then your agency would be able to charge  
a transfer fee.
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I have arranged accommodation for some workers for the duration of an assignment. In order 
to pay for the accommodation am I able to make deductions from their wages that will bring  
them to below the National Minimum Wage?

The National Minimum Wage Regulations 2015 outline very specific situations 
where deductions in pay can be made to below the National Minimum Wage. 
One such permissible deduction is for when accommodation is provided by  
an employer.

What this means is that an employer is able to make a deduction to a worker’s 
wages for accommodation that could bring them to below the National 
Minimum Wage. However, such a deduction must not exceed a specified 
amount as set out by the government each April.

Currently the accommodation offset rates are as follows:

• Daily	accommodation	offset	rates	at	£6.40

• Weekly	accommodation	offset	rates	at	£44.80

Should you make deductions from your worker’s wages on a daily basis then 
such	a	deduction	cannot	bring	the	worker’s	wages	to	below	£6.40	below	the	
National Minimum Wage rate for that particular worker. Additionally, any 
weekly deduction for accommodation cannot bring the worker’s wages to 
below £44.80 below the National Minimum Wage.

SHOULD YOU MAKE 
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LORRAINE LARYEA ,  SOLICITOR  
AND COMMERCIAL ADVISER,  REC 

LEGAL 
ROUND UP

THE QUEEN’S SPEECH:  
NEW LEGISLATION ANNOUNCED
Following the unexpected General Election result which saw the Conservative  
Party lose its majority, the delayed Queen’s Speech finally went ahead on 20 June. 
So what’s in store for business?

We saw the announcement of a new Data Protection Bill which will replace the 
current data protection legislation which dates back to 1998. The bill will seek to 
bring UK legislation into line with the European Union (EU) General Data Protection 
Regulation (GDPR) which comes into force in May 2018 (see the lead article in this 
Legal bulletin). This comes despite the fact that the UK is in the process of leaving 
the EU. Both the bill and the GDPR take into account the way that personal data 
is now used and include new rights such as the ‘right to be forgotten’ which will, 
for example, allow young people to require social media operators to delete their 
personal information when they reach the age of 18. 

More significantly, the speech also referenced the Repeal Bill, the Conservative 
Party’s flagship legislation which addresses Brexit. Despite early questions being 
raised about whether the minority government would be able to get the bill through 
Parliament, the support of the Democratic Unionist Party ensured its passing. 

The bill ‘will allow for a smooth and orderly transition as the UK leaves the EU’ by 
repealing the European Communities Act 1972 (the legislation which took the UK 
into the EU) and converting EU law into UK law where practical. This will ensure  
that the same EU laws and provisions will remain in force immediately after Brexit. 
This move is designed to provide certainty for business and individuals.

THE ANNOUNCEMENT 
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This case is a decision given by the European Advocate 
General, following a reference from the UK Court of  
Appeal for a point of clarification on European Union  
(EU) law applicable to holiday pay.

The case concerns Mr King who worked for Sash  
Windows on what was described as a ‘self-employed 
commission only contract’ from 1999 until 2012 when 
he	turned	65	and	was	dismissed.	Under	his	contract	 
there was no right to paid annual leave and although  
he did take some periods of leave over the course of 
working for Sash Windows, he was never paid for it. 

On termination of his contract, he pursued claims 
including claims for holiday pay broken down into 
three elements:

1. A claim for leave he accrued but did not take in
his last year of working

2. A claim for leave that he took over the entire period
of his engagement that he was not paid for

3. A claim for leave that he had not taken over
the entire period of his engagement

He succeeded in the first two claims. The third claim 
was the subject of the reference to the European  
Court of Justice (ECJ) for clarification. Under the UK  
WTR there are time limits on when claims must be 
brought in an employment tribunal and there are  
also restrictions which limit the leave being carried  
over from one year to the next. 

Sash Windows argued that Mr Kings claim was  
past the three month time limit to claim. Mr King  
argued that he was within time as the three month time 
limit ran from when his employment ended.

In short the Advocate General took the view that the  
fact that Sash Windows provided no ‘adequate facility’  
for Mr King to take paid annual leave (as there was  
no provision in the contract for paid leave), meant that  
Mr King had had no opportunity to take the paid leave.  
The time limits imposed under the UK WTR could only take 
effect from the date that the Sash Windows provided an 
adequate facility for the a worker to take paid annual leave. 

This opinion leaves Mr King with the opportunity to  
receive statutory holiday pay for his entire period of 
engagement going back to 1998. It is interesting to note 
that the Advocate General made specific reference to the 
increasing number of people working on a flexible, casual 
basis ‘because of the provision of services via the digital 
age’ – a clear reference to the ‘gig economy’. Such work 
is often is often provided on a self-employed basis with  
no reference to paid holiday entitlement.

Employers should note that, at this stage, this is simply  
the opinion of the Advocate General. The case is still  
to be heard by the ECJ, before returning to the UK 
domestic courts. Depending on timescales and Brexit 
provisions, it is not clear what long term impact the  
case will have for UK employers. In the meantime  
however, based on this opinion alone, there is exposure  
for businesses and organisations who engage workers 
on terms which make no reference at all to holiday pay 
entitlement and/or which do not provide any ‘adequate 
facility’ to allow workers to take paid statutory leave.  
The REC will keep members updated on any developments. 
In the meantime, please regularly check our Legal news 
section for our latest updates.

CASE LAW: 
KING V SASH WINDOWS – COMMISSION AND HOLIDAY PAY  

THE RIGHT TO HOLIDAY PAY IS SET OUT  
UNDER THE EU WORKING TIME DIRECTIVE  

AND IMPLEMENTED INTO UK LAW BY  
THE WORKING TIME REGULATIONS 1998 (WTR). 
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